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The expansion of international law and organizations is a remarkable development of 
ZRUOG�DDLUV�LQ�WKH�SDVW����\HDUV�RU�VR��ΖQFUHDVLQJ�QXPEHUV�RI�SROLF\�DUHDV�DUH�QRZ�WKH�
VXEMHFW�RI�LQWHUJRYHUQPHQWDO�OHJDO�LQVWLWXWLRQV��DQG�LQFUHDVLQJ�QXPEHUV�RI�DFWRUV�QRZ�ȴQG�
themselves covered by these institutions. The European Union has been in the vanguard 
of legalizing inter-state relations, to the point where the domestic and inter-state legal 
structures in Europe are essentially inseparable. But today, the movement to construct 
OHJDO�IUDPHV�IRU�LQWHUQDWLRQDO�DDLUV�LV�XQLYHUVDO��DQG�WKH�JURZWK�RI�OHJDO�LQVWLWXWLRQV�DQG�
logic has brought international relations to the intersection of politics and law.

7KHVH� SKHQRPHQD� UHVW� RQ� DQG� UHLQIRUFH� WKH� LGHD� WKDW� LQWHUQDWLRQDO� DDLUV� VKRXOG� EH�
governed by the rule of law. The importance of the international rule of law is routinely 
DɝUPHG�E\�JRYHUQPHQWV��LQWHUQDWLRQDO�RUJDQL]DWLRQV��VFKRODUV��DQG�DFWLYLVWV��ΖW�LV�YDULRXVO\�
credited with, among other things, reducing the recourse to war in Europe and elsewhere, 
preserving human rights, and constraining (albeit imperfectly) the pursuit of states’ self-
LQWHUHVWV�� &KULV� 3DWWHQ� �������� WKH� IRUPHU� (8� &RPPLVVLRQHU� IRU� H[WHUQDO� DDLUV�� VDLG�
recently that “nothing guarantees free societies’ liberties as much as the application of 
the rule of law.” The international rule of law is commonly seen as a framework of mutual 
interests, cemented by state consent, which displaces power politics and coercion.2 

:KLOH�LW�LV�FRPPRQ�WR�UHIHU�WR�WKH�LQWHUQDWLRQDO�UXOH�RI�ODZ��LW�LV�OHVV�FRPPRQ�WR�GHȴQH�
it or to explore what it means. In this essay, I examine the international rule of law both 
in practice and as a concept. This is important because many controversies about the 
GLUHFWLRQ�RI�ZRUOG�SROLWLFV�LQ�IDFW�UHVW�RQ�GLHUHQW�DFFRXQWV�RI�WKH�LQWHUQDWLRQDO�UXOH�RI�
law. Understanding the various ways the idea is used, and their implications for policy-
choices, can help clarify what is and is not being argued over in global controversies. 

I set out three distinct approaches to the concept of the international rule of law and 
FRPSDUH�WKHP�WR�FRQWHPSRUDU\�VWDWH�SUDFWLFH��7KH�ȴUVW�LV�DQFKRUHG�RQ�WKH�REOLJDWLRQ�
of states to comply with their international legal obligations. The second draws on an 
analogy with the domestic rule of law. The third begins from the observation that states 

1  This chapter draws on material from Ian Hurd’s “The International Rule of Law: Law and the 
/LPLWV�RI�3ROLWLFV�ȋ�(WKLFV�DQG�ΖQWHUQDWLRQDO�$DLUV������

2 Guzman, Andrew. +RZ�ΖQWHUQDWLRQDO�/DZ�:RUNV��$�5DWLRQDO�&KRLFH�7KHRU\� Oxford University Press, 2008.
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invoke international law to explain and justify their policies - from this it expands into a 
PRGHO�RI�ODZ�DV�LQWHJUDO�WR�SROLWLFDO�OHJLWLPDWLRQ��Ζ�ȴQG�WKDW�WKH�WKLUG�DSSURDFK�SURYLGHV�
the most conceptually coherent understanding of the international rule of law, and has 
interesting implications for the study of international law and politics.

7KH� FRQYHQWLRQDO� DFFRXQW� RI� WKH� LQWHUQDWLRQDO� UXOH� RI� ODZ� GHȴQHV� LW� LQ� WHUPV� RI� WKH�
obligation on states to comply with their legal commitments. In other words: states 
DUH�IUHH�WR�WDNH�RQ�OHJDO�REOLJDWLRQV�DV�WKH\�VHH�ȴW��EXW�RQFH�WKH\�GR��WKH\�DUH�UHTXLUHG�
to comply with them. The idea that states should comply with their legal obligations is 
fundamental to conventional accounts of the contemporary international legal-political 
system. It is central to international law and is almost universally preferred over violation.

Compliance is widely seen as a legal, political, and moral imperative for states. Legally, 
the obligation to comply is institutionalized in the principle of pacta sunt servanda and in 
the “good faith” clauses that appear in many international treaties, including the Vienna 
Convention on the Law of Treaties. Morally, it is usually assumed to lead to normatively 
good outcomes, at least as compared with the consequences of violation. It is also a key 
political obligation, in the sense that a consistent record of compliance is taken to be 
a marker of appropriate international behavior - and its opposite is seen as a danger. 
0DGHOHLQH�$OEULJKW� �������� IRU� LQVWDQFH�� GHȴQHG� URJXH� VWDWHV� DV� ȊWKRVH�ZKR�� IRU� RQH�
reason or another, do not feel that they should cooperate with the rules that have been 
established by other nations of the world.” International law scholars often identify the 
features of states or of laws that correlate with compliance and with noncompliance 
in order to maximize the former and minimize the latter. Human rights, international 
stability, and perhaps even the progress of civilization itself are said to be dependent on 
compliance with international law. 

The normative preference for compliance over violation is deep-seated in international 
legal scholarship, in part because law is seen as the alternative to power politics. Thus, a 
legal order appears to be the antidote to coercion. Many thinkers, from Woodrow Wilson 
to Hedley Bull to Anne-Marie Slaughter, have argued that international order depends 
on states’ choices to comply with international law and thus to pursue a negotiated 
common position rather than an individualistic, short-term, and self-interested one. The 

THE RULE OF LAW BASED ON COMPLIANCE?

dichotomy between law and power is popular among scholars of both domestic and 
international politics. Jürgen Habermas (2006, 116), for example, said that social order 
rests on the “normative taming of political power through law” (cited in Teitel 2008, 668). 
And it is this spirit that David Kennedy (1994, 335) recognized in noting the tendency 
of international lawyers and associated scholars “to see themselves and their work as 
IDYRULQJ�LQWHUQDWLRQDO�ODZ�DQG�LQVWLWXWLRQV�LQ�D�ZD\�WKDW�ODZ\HUV�LQ�PDQ\�RWKHU�ȴHOGV�GR�
not—to work in banking is not to be for banking” 3. 

Moreover, in scholarship on international law, compliance is often seen as important 
for methodological reasons: it is seen as providing the link between legal causes and 
EHKDYLRUDO�HHFWV��DQG�WKXV�EHFRPHV�WKH�PHDVXULQJ�VWLFN�IRU�WKH�VXFFHVV�RU�IDLOXUH�RI�D�
law. A law that is measurably complied with is seen as successful and one that is violated 
is seen as a failure.

Problems soon arise when this emphasis on compliance is brought into contact with 
how international law actually operates in real-world international politics.4 Compliance 
is not self-evident or objectively ascertainable. As Rob Howse and Ruti Teitel (2010) 
have noted, much of the energy animating international political disputes arises from 
VWDWHVȇ�FRPSHWLQJ�YLVLRQV�RI�ZKDW�FRQVWLWXWHV�ȊFRPSOLDQFHȋ�LQ�WKH�ȴUVW�SODFH�5 Indeed, it 
is no simple matter to determine whether the act of a state constitutes “compliance” or 
“noncompliance” with its legal obligations. To identify compliance as opposed to violation 
of international law requires several interpretive moves, each of which entails much 
controversy. First, which international rules apply? Second, what precisely do those rules 
permit, forbid, or require? And third, what is the meaning of the present case with respect 
to those rules? To decide, for instance, if Iran is violating its commitments as a member 
of the International Atomic Energy Agency (IAEA) requires decoding Iran’s internal 
motivations for conducting its atomic research, as well as the relationship between Iran’s 
IAEA commitments and other international instruments such as the UN Charter, which 
DPRQJ�RWKHU�WKLQJV�H[SOLFLWO\�UHDɝUPV�D�VWDWHȇV�LQKHUHQW�ULJKW�WR�VHOI�GHIHQVH�

7KHVH�GLɝFXOWLHV�OHDG�PDQ\�VFKRODUV�WR�FRQFOXGH�WKDW�FRPSOLDQFH�LV�D�SRRU�FHQWHUSLHFH�
IRU�DVVHVVLQJ�WKH�LPSDFW�RI�LQWHUQDWLRQDO�ODZ��)DFHG�ZLWK�WKH�GHHS�GLɝFXOWLHV�DVVRFLDWHG�
ZLWK� WKH� HRUW� WR�PHDVXUH� FRPSOLDQFH�� -DPHV�0RUURZ� ������� ����� VXJJHVWV� LQVWHDG�
that scholars should consider “whether broad pattern of acts... are consistent with the 

3  Emphasis in original
4   Ambiguities that arise in applying international rules to practical politics are discussed in general 

in Orakhaleshvili (2008) and in practice in Jenks (2009) on drones and Hurd (2012) on whaling.
5 Kingsbury (1998, 345-72)
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standards of the relevant treaty” (cited in Martin 2013, 597). Similarly, Beth Simmons 
(2009) operationalizes compliance in terms of changes to a state’s human rights 
policies rather than whether the state has technically complied with the treaty (cited 
in Martin 2013, 593). More dramatically, Lisa Martin (2013) concludes that the attempt 
to achieve an objective coding of compliance may be futile and argues instead that 
the positivist research program on international law should look elsewhere for its 
dependent variable.

)DFHG�ZLWK�WKH�GLɝFXOWLHV�LQ�PDNLQJ�VHQVH�RI�ȊFRPSOLDQFH�ȋ�LW�PD\�EH�WHPSWLQJ�WR�XQGHUVWDQG�
the international rule of law as a derivative function of the domestic rule of law. Many references 
to the international rule of law draw directly from ideas developed in domestic settings.

The two clearly have some features in common. In both, the “rule of law” describes 
a social system that divides society into political and legal domains and situates the 
latter within the former. A rule-of-law system is one in which the choices of an actor are 
PDGH�LQ�OLJKW�RI�UXOHV�WKDW�DUH�ȴ[HG�DQG�H[WHUQDO�UHODWLYH�WR�WKDW�FKRLFH��$FWRUV�PD\�RSW�
to violate the rules, but when they do, they do so knowing what the rules specify and 
considering the implications of compliance and violation.

However, despite the popularity of domestic analogies among international relations 
scholars, the international rule of law cannot simply be derived from the domestic 
version because the two rest on unique historical and political foundations and 
FRQVHTXHQWO\�WKH\�RSHUDWH�YHU\�GLHUHQWO\�LQ�SUDFWLFH�

7KH�GRPHVWLF�DQG�LQWHUQDWLRQDO�YHUVLRQV�RI�WKH�FRQFHSW�DURVH�DV�UHVSRQVHV�WR�GLHUHQW�
SROLWLFDO� SUREOHPV�� DQG� WKH\� DUH� FRQVHTXHQWO\� GLHUHQW� LQ� WKHLU� ORJLF�� KLVWRU\�� DQG�
content. In a domestic context, the rule of law addresses problems associated with 
an overly powerful centralized authority. It describes a political system based on three 
commitments: that laws should be stable, public, and known in advance; that they 
should apply equally to a government and to its citizens; and that they should apply 
equally among the citizens without regard for their particular circumstances. Simon 
Chesterman (2008, 336) has summarized these three commitments as “regulating 
government power, implying equality before the law, and privileging judicial process.” 

THE RULE OF LAW BASED 
ON THE DOMESTIC ANALOGY?

Each pillar contributes to distinguishing between a legal and a political domain in 
society, and together they counteract the centralizing tendencies of domestic political 
power. According to Brian Tamanaha (2009), these commitments preserve space for 
the autonomy of individuals and groups under the authority of a state. Clear, stable, and 
HTXDO�ODZV�DUH�HVVHQWLDO�LI�D�OHJDO�V\VWHP�LV�WR�JLYH�ZKDW�-RVHSK�5D]��������FDOOV�ȊHHFWLYH�
guidance” to citizens on how their behavior will be judged (cited in Beaulac 2009, 203). 
Thus, as Renáta Uitz (2009, 82) argues, “[t]he minimum requirement of the rule of law 
is that all actors, including both private individuals and the state, behave in accordance 
with the law.”

The international rule of law is premised on the opposite concern: in a system where 
authority is decentralized and atomistic, such as exists among sovereign states, the 
units have more legal autonomy than the common good can tolerate and the “excess” 
autonomy of the units must be limited in order to preserve society itself. The traditional 
view of international law is that it provides a self-imposed set of limits on states in 
order to better allow those very states to pursue their mutual and individual interests. 
It is consistent with the idea of state sovereignty because it is the sovereign states 
that bind themselves to the law, which reconciles their autonomy with the fact that 
coordination among them is often desirable. Expressing an extreme version of this 
positivist approach to international law, the Permanent Court of International Justice 
said in the Lotus case: “International law governs relations between independent States. 
The rules of law binding upon States therefore emanate from their own free will.”6 

Thus, practices that would be considered normal in international law would be violations 
of the rule of law in the domestic setting. For example, states in the international 
FRQWH[W� UHWDLQ� WKH� DJHQF\� WR� WDLORU� WKHLU� OHJDO� REOLJDWLRQV� ODUJHO\� DV� WKH\� VHH� ȴW�� DQG�
self-interest is accepted as the motivating force behind these choices. States pick and 
choose which international obligations to accept and which to decline; they author 
WKHLU� RZQ� UHVHUYDWLRQV� DQG� LQWHUSUHWDWLRQV� WR� ȴQH�WXQH� WUHDW\� REOLJDWLRQV�� DQG� WKHLU�
FRQGXFW� WRZDUG�DQG� LQWHUSUHWDWLRQV�RI� WKHVH�REOLJDWLRQV�DUH�VLJQLȴFDQW� IDFWRUV� LQ� WKH�
determination of their meaning. Each state has a unique set of legal obligations as 
a consequence of its past statements and actions and it cannot be said that treaty 
commitments apply equally to all states. 

6  This judgment from 1927 centered on whether Turkey could prosecute the French crew of a 
French ship for a collision on the high seas with a Turkish ship. It is remembered today mainly 
for its paradigmatic statement regarding the free will of sovereign states. The “Lotus principle” 
says that, in the absence of a clear legal prohibition, the acts of states are presumptively legal 
under international law. 7KH�&DVH�RI�WKH�6�6��Ȋ/RWXVȋ (France v. Turkey), “Judgment of 7 September 
1927,” PCIJ Series A, no. 10, at p. 18.
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ΖQ� LQWHUQDWLRQDO�DDLUV�� WKH� OHJDOLW\�RI�DQ�DFW� LV�GHSHQGHQW�RQ� WKH�DFWRU�GRLQJ� LW� �� LW� LV�
impossible to assess the legality of an international act without knowing the identity of 
the agent. Consider an example: a whale is killed on the high seas and brought on board 
a whaling ship. Is this legal or illegal? The International Convention for the Regulation 
on Whaling is the dominant legal instrument on the question, and the central obligation 
of ICRW members is to abide by the catch limits set by the International Whaling 
Commission. Since the mid-1980s, the Commission has maintained that the catch limit 
for most commercial whaling shall be zero - that is, it has imposed a moratorium on 
killing whales for commercial purposes. Australia, Iceland, and Japan are all signatories to 
the ICRW, but Iceland has opted out of the moratorium while Japan authorizes its whaling 
DV�ȊVFLHQWLȴFȋ�UDWKHU�WKDQ�ȊFRPPHUFLDO�ȋ�7KH�DFW�RI�NLOOLQJ�D�ZKDOH�LV�WKHUHIRUH�LOOHJDO�LI�LW�LV�
GRQH�E\�$XVWUDOLD��ZKLFK�DFFHSWV�WKH�PRUDWRULXP�DQG�GRHV�QRW�JUDQW�VFLHQWLȴF�KXQWLQJ�
licenses, but is legal for Iceland (Hurd 2012). It is legal as well for Japan if Japan submits 
WKH�SULRU�SDSHUZRUN�WR�GHFODUH�WKDW�LWV�ZKDOLQJ�KDV�D�VFLHQWLȴF�SXUSRVH��DV�LW�FRQVLVWHQWO\�
does even after the recent decision of the International Court of Justice.7 

This is not an anomaly. The international legality of an act depends on which state 
undertakes it, what that state says about the act, and what it has previously said 
previously said about its relationship to the pieces of international law that may apply. 
International legal obligations therefore attach to states in a particularistic fashion that 
contradicts the element of equality that is said to be essential for the domestic version 
of the rule of law. In domestic law, the identity of the actor should not enter into the 
assessment of how law regulates the act; in international law, it must.

THE RULE OF LAW BASED ON JUSTIFICATION?

The third alternative draws from the ubiquitous practice of states using international 
law to justify their policies. States routinely provide explanations for how their conduct 
is consistent with their international commitments, and as a consequence we are 
accustomed to competing diplomatic and legal accounts regarding compliance. In 
HHFW��WKHUH�LV�QR�SRVVLELOLW\�IRU�DQ�ȊREMHFWLYHȋ�VHWWOLQJ�RI�WKH�GLHUHQFHV��5DWKHU�WKDQ�
seeing this as a formality or cheap-talk, it can instead be seen as the core of the rule 

7 In $XVWUDOLD�Y��-DSDQ��������WKH�Ζ&-�IRXQG�WKDW�-DSDQ�ZDV�PLVXVLQJ�WKH�GHVLJQDWLRQ�ȊVFLHQWLȴF�
research” to disguise a commercial whaling program. It ordered Japan to stop. The decision can 
EH�IRXQG�DW��KWWS���ZZZ�LFM�FLM�RUJ�GRFNHW�ȴOHV�����������SGI��DFFHVVHG�0D\���������

RI�ODZ�LWVHOI��*RYHUQPHQWV�ȴQG�SROLWLFDO�YDOXH�LQ�VKRZLQJ�WKDW�WKH\�DUH�FRPSO\LQJ�ZLWK�
the law - the third approach sees this as a discourse of legitimation rather than as a 
FRPSDULVRQ�ZLWK�DQ�REMHFWLYH�VWDQGDUG�RI�FRPSOLDQFH��DV�LQ�WKH�ȴUVW�DSSURDFK��

The premise for this approach is that social action is impossible without a conceptual 
framework of meaning and language which allows agents to understand, explain, and 
justify their desires and their actions (Hurd 2015). In the international setting, this 
implies that states need some set of resources by which they can give meaning to 
their actions and those of others - and I suggest that international law provides those 
UHVRXUFHV�IRU�IRUHLJQ�SROLF\�DQG�LQWHUQDWLRQDO�DDLUV��7KLV�LV�D�QHFHVVDU\�LPSOLFDWLRQ�RI�
the constructivist insight that states and their actions are socially constructed. Since 
WKH�PHDQLQJ�RI�VWDWH�DFWV�LV�QHLWKHU�VHOI�HYLGHQW�QRU�ȴ[HG�E\�PDWHULDO�FRQGLWLRQV��DFWRUV�
are always involved in the process of interpreting and constructing their interests, 
their relations, and their ideas about the interests and relations of other actors.  
Governments use the categories and concepts provided by international law to explain 
their needs and their actions - these include ideas and rules around sovereignty, 
intervention, self-defense, humanitarian rescue, self-determination, and much more.

Belief in the “ideology” of the international rule of law ensures that legal resources 
carry political weight, and that being seen as acting legally is politically powerful for 
states. Legal resources are an available and socially legitimated pool of such ideas and 
concepts. They are a useful, and powerful, instrument in the process of “sense-making” 
for states. 

Making sense of the world through legal categories rests on both a shared 
understanding of the international rule of law as part of the political structure for 
international relations as well as the agency of actors to manipulate and put to use 
elements of the legal system with their own interests in mind. The ubiquitous use of 
international law in foreign policy sits at the crossroads of international structure and 
agency and it consumes, produces, and is limited by international legal resources.
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CONCLUSION
Seeing the international rule of law as consisting of the use of law to legitimate state policy 
leads to three implications for the relationship between international law and politics. 

First, it leads to an instrumental view of international law. That is, it sees law as a resource 
which states and others put to use in the pursuit of their goals. State interests are 
therefore inseparable from the practices of international law. This contradicts a common 
assumption that law must stand independent of the preferences of the agents. My view 
is that it is unrealistic to insist on that separation - it is abundantly clear that in practice, 
governments strive to make international law work for them by invoking it in defense of 
their policies. The conventional view rejects such uses of law as threats to the underlying 
legal order; I see them as essential to the legal system, and indeed as constitutive of it.

Second, my approach sees international law as a set of resources. This complements 
the instrumental point above, and recognizes that law contains the capacity to legitimate 
state policy. International law provides the resources with which states talk about and 
understand their behavior.

Finally, I suggest that the content of international law is changed in the process of being 
used to legitimate state policies. Through the practices of diplomacy, as states give 
OHJDO�MXVWLȴFDWLRQV�IRU�WKHLU�DFWLRQV��RQH�FDQ�VHH�WKH�PXWXDO�FRQVWLWXWLRQ�RI�LQWHUQDWLRQDO�
law and foreign policy. The meaning of international legal rules arises from how it is 
invoked in the diplomacy of states. As David Kennedy (1994) and others have noted, the 
favorable legal interpretations that states give to legitimate their own actions, which are 
inseparably legal and political, are part of the process of international politics. Moreover, 
the practice is unavoidably productive of international legal resources: it situates, 
VSHFLȴHV��DQG�UHȴQHV�WKH�UXOHV��$V�JRYHUQPHQWV�DQG�RWKHUV�GHSOR\�LQWHUQDWLRQDO�ODZ�WR�
explain and justify their actions, they contribute to the meaning of the rules they invoke. 
This is both motivated by the political desires of states but also constraining on them. 

The approach that I set out here suggests that disagreements over the interpretation of 
international law are inherent in the legal project itself. In the EU, the judicial bodies do not 
solve the ambiguity of legal-political dynamics – for the simple reason that they are not a 
problem that can be solved. Chris Patten (2015) is therefore wrong to imagine the rule of law 
as a solution to the governance challenges in Europe or anywhere else. The rule of law can 
rewrite political disputes in legal language, but the international examples here show that 
ultimately, these legal products become political resources which actors use in the political 
struggle over the legitimation and delegitimation of their desires.
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